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TO:
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FROM:
Stephen J. Connolly

DATE:
August 11, 2009

RE:

OIR Monthly Activity Report
I. Introduction
This report includes updates on OIR activities and issues of significance in the weeks since my last written submission, dated July 7, 2009.  It covers matters related to the Sheriff’s Department discipline process, as well as the OCSD response to critical incidents, and the different training and policy initiatives involving OIR.

The Sheriff’s efforts to address the ongoing budget crisis have been a significant preoccupation within the Department for months.  That has only increased in recent weeks, with her decision to re-structure the Department and to make sizable cuts at the executive management level in order to preserve front-line law enforcement services.  The impacts of these changes will be significant, and will place an increasing burden on remaining supervisors at all levels.

The need to do “more with less” exists throughout the County, and the Department’s prioritization of essential public safety functions makes obvious sense.  However, it is important from OIR’s perspective that, to the extent possible, the Department maintains its commitment to recent reforms in such areas as training, discipline, and internal review.  Each of these areas has positive implications for performance, risk management, officer safety, and, not incidentally, public confidence.  OIR will continue to apply its monitoring efforts to the new organizational structures in an effort to ensure that accountability and improvement remain priorities.
II. Discipline Process

Overview

The Department received or initiated 23 new complaints of misconduct since the last OIR memorandum to the Board.  This brings the total for 2009 to 236.  Compared to the monthly average of new cases from the first half of the year, July’s figure is relatively low.  While the significance of this reduction – if any – is not readily apparent, it will merit further analysis if the trend continues through August.

The larger sampling offered by the year-to-date totals shows a slight rise in the percentage of cases coming from the custody environment, as opposed to patrol or off-duty cases (which form the three biggest categories).  Many of these investigations have been generated internally by the Department, and arise from force incidents.  Potential issues relate to the justification for force, reporting practices, and the overall handling of encounters in which alternative approaches might have obviated the need for force.  OIR is monitoring these cases in keeping with its usual protocols, but is also working with the Custody Operations Division on a more general audit of the Department’s tactics, training, and supervisory review in the force arena.  That audit is discussed in more detail below at page 7.

Complaints and Individual Officer Performance

In the most serious cases of officer misconduct, the violations are so significant that termination of employment is the only appropriate result.  Most problems, however, fall short of discharge as either necessary (to protect the public’s interest and the integrity of the Department) or sustainable (in light of appellate rights and other protections to which the officers are entitled).  For that reason, the administrative discipline process is designed to promote correction as well as accountability.  While discipline needs to be fair and consistent, it is also important for the Department to recognize the individual circumstances of each officer.  This is one of the benefits of a holistic approach to the review process, in which complaints become a potential forum for intervention as well as a basis for sanctioning misconduct.

`The following examples involve allegations that involve the same deputy in more than one incident of alleged misconduct.  They show how flexibility and responsiveness can help the Department use the review process as a management tool.
A patrol deputy allegedly mishandled an attempted suicide call involving a teenager.  Though the deputy did respond and took some appropriate actions, he did not take an official report and, in the Department’s view, did not adequately assess the threat.  Two days later, another deputy returned to the home on a separate call for service, and the teenager was hospitalized for treatment.  The deputy’s failure during the investigation to acknowledge potential shortcomings in his approach led OIR to recommend a more significant initial discipline than might otherwise have been warranted.

A few months later, the deputy’s handling of a domestic violence incident raised similar concerns.  While he took a report, he did not arrest the suspect in spite of evidence of injury to the victim, and there were gaps in his documentation of the incident.  A supervisor sent a second deputy to the scene hours later to conduct the arrest.  Again, as with the first incident, the deputy later seemed defensive and unwilling to acknowledge issues in his handling of the call.  The pending recommendation is not only for a longer suspension, but also for a training or mentoring program that will address potential performance shortcomings in a proactive way.

***

A patrol deputy conducting an inquiry into an improperly parked vehicle ended up in a clash with the driver, who became frustrated and vocally critical of what he considered to be an overreaction.  The situation escalated to the point where the deputy called for backup; the driver, (who was in his seventies), was eventually ordered to his knees, placed in handcuffs, and arrested.  Several weeks later, the same deputy became involved in an altercation with two jaywalkers who were anxious to get to a graduation ceremony.  According to reports, the citizens attempted to ignore the officers’ instructions, and the encounter quickly became physical, with pepper spray being used against one of the men.  Both cases resulted in complaints that are currently being investigated by the Department.  Regardless of their individual outcomes, however, the Department’s awareness of the similar incidents gives it the opportunity to determine if other types of intervention such as tailored training are appropriate.
***
A relative contacted OIR to express concern about an inmate in one of the County jails who had been involved in a significant force incident with deputies.  She claimed that when she visited him several days after the incident, he still seemed dazed from repeated punches in the head that he had received.  OIR ensured that her complaint was in the Department’s system for review, and got some preliminary information about the incident and the force that had been involved.  A few weeks later, as the investigative process was unfolding, a second outside complaint emerged that had several things in common with its predecessor – including the same deputy as the principal participant, a verbally belligerent inmate, a particular deputy who did not notify a supervisor but instead dealt with the inmate himself, and a significant use of force after the inmate allegedly made threatening movements.
OIR contacted the captain at the facility, and he immediately pulled the two cases for his own review.  The next day, OIR met with the captain and the Custody Division chief to review videotape from the two force incidents.  Based on significant concerns about the necessity for the force as well as the adherence to Department policy, the Department ordered the deputy to be relieved of duty and initiated a criminal investigation into possible assault under color of authority.  That investigation is pending.

Though these above examples deal with very different issues and scenarios, all three illustrate an important concept.  At its best, the review of complaints by a law enforcement agency is multi-faceted.  Addressing specific allegations with thorough investigation remains the heart and focal point of the discipline process.  However, in terms of risk management, trend identification, and employee intervention, the cases have potential utility for the Department that goes beyond particular outcomes.  OIR continues to use its access to the complaint process to promote holistic review, and the Department has been receptive.

Statute of Limitations Issues

The Peace Officers’ Bill of Rights (Government Code Section 3300 et seq.) requires that discipline be imposed –if at all – against deputies (and other law enforcement officers throughout California) within a year of the agency’s knowledge of the allegation/incident at issue.
  As with similar statutes in criminal law, one of the goals is fairness to the accused.  The point is that the timeliness of a “prosecution” is recognized as a significant factor in the reliability and accessibility of evidence that may be relevant to a just outcome.

In the administrative arena, the prompt resolution of complaint cases makes sense for other reasons as well.  Significant conduct or performance issues require managerial intervention, and even the most minor policy violations deserve efficient, proportional attention and correction.  A gap of several months undermines the clarity of the message to employees and the effectiveness of the Department’s risk management and reform.

Nonetheless, lengthy administrative investigations and reviews have unfortunately occurred with some regularity within the Sheriff’s Department.  While this is never ideal, some of the cases have come problematically close to the one-year limit, and occasionally in recent months have tumbled over:
A deputy and a supervisor clashed over how a particular domestic disturbance call should be handled.  The supervisor believed that an erratic family member warranted hospitalization for an involuntary psychiatric evaluation; the deputy disagreed as to whether the legal grounds were satisfied, and considered the sergeant’s instructions to be wrongful.  Both came under scrutiny for their handling of the event, which involved serious potential issues of insubordination, improper supervision, and mishandling of the call itself.  The investigation was careful and thorough.  It was eventually determined that both had fallen short of Department expectations in terms of their poor communication and inability to resolve their concerns in the field, to the detriment of the Department’s performance.  Both were due to receive low-level suspensions.  However, by the time the final decision had been rendered, the statute of limitations had lapsed.
***

An inmate alleged that, as he was being brought to jail after his arrest, the transporting deputy told him not to report an existing injury at triage so as not to extend the booking process and inconvenience the deputy, whose shift was ending.  Force had been in issue in the both the underlying criminal charge (assault) and in the arrest, which had involved an altercation with deputies.  It took several months for the deputy to be interviewed for the investigation, and several more for the final determination that he had violated policy in his handling and documentation of the inmate’s condition.  He was due to receive a moderate suspension, but the statute of limitations had lapsed by the time he was served with notice.

Complaint cases potentially go through several phases:  initial review, assessment, decision to open a formal investigation; the investigation itself, review for thoroughness and completeness, review of evidence by Departmental decision-makers, and preparation of the necessary documents for imposition of discipline when charges are sustained.  Each one of these steps can become a place where cases get “stuck.”  Sometimes the reasons (such as workload demands on the small team of Internal Affairs investigators) are legitimate; other times less so.  Inefficiency can easily occur through inattention, procrastination, or simple mistake.

Regardless of the reasons, OIR concurs with the Sheriff’s recent pronouncement (to her command staff) that the recent missed statutes of limitation are “unacceptable.”  OIR is currently working with Internal Affairs management on ways to establish reasonable timetables for the processing of each case, and to better track the progress of individual cases as they work their way through the system.  OIR will report to the Board in the future as to these pending systemic reforms.

Other Noteworthy Discipline Cases

The following other cases, resolved in recent weeks, involve significant discipline for the implicated OCSD personnel:


A patrol deputy allegedly abused his authority by conducting repeated traffic stops on a female motorist for the purpose of cultivating an off-duty relationship with her.  On the second stop, he allegedly touched the female inappropriately.  As the facts of the allegation became known, thanks to a referral by another agency, OCSD worked with OIR in framing the initial investigation as a criminal case, and in pulling the deputy from the field pending the outcome.  Though the District Attorney’s Office eventually determined that it did not have a basis for proceeding with a criminal prosecution, based on inconclusive evidence, the OCSD administrative investigation established that the contacts were, at the very least, irregular and out of policy.  OIR has recommended demotion and a return to the Custody Division, where the deputy can be more closely supervised.  Final discipline is pending.

***

In a case referred by the District Attorney’s Office, the truthfulness of an investigator’s testimony at a preliminary hearing came into question.  The issue concerned a statement captured on an OCSD patrol vehicle surveillance system at the termination of a vehicle pursuit.  The investigator, agitated by the driver’s attempt to flee, allegedly threatened to “make something up” if necessary in order to send him to jail.  When confronted with the statement under questioning by a defense attorney, the investigator claimed that he did not recall having made it.  The evidence was not determinative as to the possible perjury charge, but the Department recognized that the statement – though made in the heat of the moment and not compounded by any subsequent actions against the suspect – was a significant policy violation.  Final discipline in the case is pending.  
III. Inmate Death

On July 30, OIR rolled to the scene of an inmate death at the Central Jail Complex.  A 28 year-old woman, who was lying on her bunk, had failed to respond when she was called over the intercom for a visitor in the early evening.  Her cellmate (in a two-person cell) attempted to wake her without success, and deputies and medical staff responded quickly.  Attempts to resuscitate her were not successful, and she was pronounced dead at the scene.  She had been in custody for less than a month.

In keeping with protocols between the two agencies, OCSD notified the District Attorney’s Office, which sent a team of investigators to take the lead role in the formal investigation into the circumstances surrounding the death.
  OIR had the opportunity to observe the initial briefing, to learn the preliminary facts of the investigation, and to participate in an initial walkthrough of the scene.

At this point, the investigation is continuing, but there are no suspicious circumstances that have emerged thus far.  Meanwhile, the review of the death will proceed on a number of fronts.  The Coroner’s Office conducted an autopsy and will share the results of that in several weeks.  The Department also conducted a “Death Review” on August 6 in conjunction with its obligations under state law, and in coordination with the County’s Health Care Agency.  Finally, the Department has scheduled a meeting of its new “Critical Incident Review Board,” which will look at the death from a variety of perspectives to assess any potential issues of training, policy and protocols, equipment, or individual performance.
 

Clearly, this and other inmate deaths within the OCSD Custody Operations
 are being investigated and reviewed on a number of different fronts, and with different points of emphasis.  OIR will have the opportunity to monitor each of these proceedings, and to offer its perspective as needed.  One of its goals is to promote a more coherent Department response for these events, so that identified issues of accountability or potential reform are not lost.
IV. Review of Force in the Jails

The use of reasonable force is a necessary part of law enforcement.  It occurs regularly in the jail setting, where tensions and adversarial relationships are an inherent part of the environment.  To a certain extent, the same dysfunctions and aggressions that lead to incarceration contribute to incidents which require a physical response by law enforcement.  Such actions are not only legal, but can be essential for the protection of officers, other inmates, and even the involved inmates themselves. 


At the same time, the uniquely closed and isolated nature of the jail setting, in combination with the relative powerlessness of those who are in custody, creates significant potential for misconduct and abuse of authority.  It is therefore incumbent on agencies like the Sheriff’s Department to hold their personnel to a high standard, to train officers, effectively, and to review all force incidents carefully and thoroughly.

A deputy removed an inmate from his cell to search and counsel him following a dispute over a minor rules violation; he did not notify a supervisor.  The inmate allegedly turned from the wall in a threatening manner, prompting the deputy to punch him once in the head before order was restored.  Review of the videotape was inconclusive as to the justification for the force, and the inmate initially denied that anything had happened.  However, the circumstantial evidence raised immediate questions about the deputy’s version of events.  That prompted an immediate administrative investigation, and additional evidence eventually caused the case to be referred for criminal review.   That investigation is pending.




***

While there is much that the Department does well in its review of force incidents, and while OIR has been impressed with the progressive attitudes and receptivity of the command staff throughout the Custody Division, occasionally it has encountered situations in which the review fell short of ideal levels of thoroughness and objectivity:

A handcuffed inmate, newly arrested, was intoxicated and belligerent in the booking area of the Central Jail Complex.  He remained uncooperative, and eventually turned on a deputy in a way that prompted the deputy to take him to the ground.  His continued resistance then prompted the response of other deputies, and it took several punches and other force to finally secure the inmate.  Though the force was potentially justified, two facts complicated the review:  first, the fact that the inmate had been handcuffed the entire time, and second, that the reviewing sergeant had done a cursory job of assessing the incident.  Particularly inadequate was the interview of the inmate, which was both brief and lacking in objectivity.  The incident eventually became the focus of a personnel investigation, which exonerated the deputies.

Accordingly, with the full cooperation of the Sheriff and Department executives, OIR has initiated an audit in which it will survey force review packages from all the jail facilities.
  As needed, it will make recommendations to the Department about its protocols and approaches to force review, as well as its response to individual incidents.  At the same time, OIR has initiated a study of the inmate complaint process, which is separate from the regular citizen complaint process that generates a number of investigations each year.
  OIR’s special focus will be on allegations of deputy misconduct, and the manner and effectiveness with which these are handled.  
//

//

//

V. Conclusion

As OIR’s Executive Director, I appreciate your attention to this report.  I also welcome the opportunity to provide supplemental information at your convenience.  Recent contacts with individual Board offices have given me useful input about issues and questions that are of concern to you and your constituents.  I hope you will let me know if I can be of similar assistance in the weeks ahead.

Best regards,
Stephen J. Connolly

Executive Director, Office of Independent Review
� A common example of this occurs in the off-duty context, when specific incidents of alleged misconduct can give the Department a window into larger behavioral or personal issues.  In one recent case (which continued a trend toward creative approaches to discipline that OIR endorses), an employee’s alcohol-related traffic collision resulted in a conviction for two misdemeanors.  The Department’s initial plan for a lengthy suspension evolved over time, based on recognition of similar off-duty troubles in the employee’s past.  The final result was that the suspension was reduced in exchange for the employee’s participation in a counseling and treatment program that will ideally be more beneficial in the long run.  


� The statute has various exceptions, or “tolling provisions” in recognition of delays or complications that are beyond the agencies’ control.


� This arrangement is meant to protect the integrity and independence of the review for any in-custody death.  It recognizes the potential conflict of interest that confronts OCSD as the controlling law enforcement agency, and seeks to neutralize that by affording the lead investigative role to a separate entity.  (OCSD Homicide investigators offer their resources and expertise, but ultimately defer to the District Attorney’s personnel.)  A deviation from that arrangement in the immediate aftermath of the death of inmate John Chamberlain became a significant controversy in that case.  It contributed to the public criticism of OCSD and fueled concerns about wrongdoing and potential Departmental cover-ups.  While strong feelings (and differences of opinion) continue to exist among involved parties as to the particulars of the Chamberlain investigation, current relations between the agencies seem to be efficient, professional, and appropriately collaborative.  OIR has been repeatedly impressed by the smooth and effective working relationship between the two agencies in this context.





� That same meeting of the Critical Incident Review Board will address an inmate’s attempted suicide at the Theo Lacy facility, which also occurred on the evening of July 30.  The inmate, whose attempt to hang himself was thwarted by responding deputies, was not seriously injured.





� OIR has been notified of six such deaths since beginning its operations in September of 2008.


� This is separate from complaint cases that arise from force incidents, which would automatically come to OIR’s attention for monitoring as part of its established protocols with OCSD.  The use of force does not inherently imply misconduct, and most force incidents do not become personnel complaints.  Nonetheless, the police powers that are involved and the risk management issues that are inherent make these cases a useful subject for careful scrutiny.





� OCSD’s separate process follows an approach taken by many law enforcement agencies.   It recognizes the circumstances and tensions that are unique to the custody environment, but ideally gets to the same place as the mainstream citizen complaint process:  those issues are identified, investigated, and addressed legitimately and appropriately.
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